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	SMOKE FREE ENGLAND PART II
The ban on smoking in workplaces has now come into force. As you will note from 6am on 1 July, enclosed public spaces and workplaces in England became smoke free. With the introduction of the Health Act 2006 both Employers and Employees will have to ensure compliance, else run the risk of heavy fines and penalties for failing to adhere to the new legislation. 
Further to our April 2007 Bulletin outlining the effects that the new law will have on the workplace, further guidance has been provided on the practical implications that will govern the work place. Enclosed and substantially enclosed premises must be smoke-free if they are open to the public, used as a place of work (including voluntary work) by more than one person or where members of the public may attend to seek or receive goods or services, even if this is intermittent. ‘Substantially enclosed’ covers premises that have a roof or ceiling, and which are at least 50% surrounded by walls. In practical terms this could include bus shelters, tents, marques, and most notably smoking shelters. 
No Smoking Signs

Pursuant to s.6 of the Health Act 2006, Employers will be under a legal obligation to ensure no-smoking signs are displayed in a prominent position at each entrance to the premises. Under the Smoke free (Signs) Regulations 2007 no smoking signs must be:-

· No Smaller than an A5 piece of paper

· Display the no-smoking symbol

· Display the words ‘No Smoking. It is against the law to smoke in these premises’
Smoke-free Vehicles

The above regulations further govern signs that need to be displayed in smoke-free vehicles. However there are no restrictions on the size for the sign, nor any compulsory wording, just that they need to be displayed in a prominent position is each compartment of the vehicle. Smoke free vehicles are divided into two categories (i) work vehicles that are used by more than one person; and (ii) vehicles used by members of the public or a section thereof. 

Smoking Offences

· The offence for failing to display a no-smoking sign carries a fixed penalty of £200 with a maximum fine on conviction in the magistrates’ court of £1,000
· The offence of smoking in a smoke-free premise carries a fixed penalty of £50, with a maximum fine of £1,000 on conviction in the magistrates’ court. 

· Failing to comply with the prevention of smoking in smoke-free premises carries a maximum fine of £2,500. Technically this offence can be committed every time a cigarette, pipe, or cigar is lit, therefore the potential financial liability for failure is substantial.  
However Employers will be relieved to know that the offence for failure to prevent smoking in smoke-free premises allows three possible defences.
· He or she took reasonable steps to cause the person in question to stop smoking;
· He or she did not know, or could not reasonably be expected to know, that the person in question was smoking; and

· It was reasonable for him or her not to comply with the duty. 

Smoking Policy

Ensure you have a clear policy, which is distributed to staff as soon as possible about smoking at work. Make sure you have defined sanctions to deal with employee’s breaching the policy. This should help employers to show that they took reasonable steps to stop persons smoking. You may also want to tackle the thorny issue of whether smokers are allowed breaks to smoke. Perhaps the most prudent course of action would be to settle on an approach to smoking breaks that does not give smokers advantage over non-smokers.
A right to smoke at work?

One of the biggest misconceptions surrounding employee’s rights in the work place is that they are entitled to smoke whilst at work. This issue was dealt with by the Employment Appeal Tribunal in the constructive dismissal case of Dryden v Greater Glasgow Health Board 1992 IRLR 469. It was held that a term could not be implied into a contract of employment based on custom and practice entitling an employee to smoke at work where, following full consultation, an employer introduced a 'no smoking' policy to replace the existing limited right to smoke in designated areas.
The Dryden case may have substantially reduced the risk of claims of constructive unfair dismissal for not allowing smoking whilst at work, it should however be noted that a prohibition on smoking breaks could lead to a breach of an implied term of trust and confidence, particularly if it was introduced suddenly and without consultation. 
This may not be the end of the great debate to no-smoking in England. Dave West has instructed Cherie Booth QC (Cherie Blair) a well known human rights expert, to bring a claim against the government for a breach of his, his workers and customer’s human rights because of the new legislation. Commentators have however suggested that there may be little scope for an employee to claim that smoking is a human right or, more specifically, that the introduction of a smoking ban is in breach of his or her human rights.
For further advice and assistance as the implications of the new Health Act 2006 and the possible effects of Mr West’s case please contact the employment team on the details above.
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