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	COMPANIES ACT 2006

(transitional implications)

1. The bulk of the 1,300 sections within the Companies Act 2006 comes into operation in three waves – October 2007, April 2008 and October 2008.  

Businesses must take careful advice as to which company law provision applies to a given situation.  

For example: 4 of the 7 of the codified directors’ duties, including the new duty to promote the company’s success, apply from 1 October 2007 (ss171, 172, 173, 174).  The remaining come into force a year later.  (Please also beware. The new derivative action giving greater scope to take proceedings in the company’s name against an errant director (ss 260–264) will operate from October 2007.) 

2. Many of the CA 2006 provisions cannot be applied to the 2m+ companies already in existence without some adjustment.  The DTI (now DBERR) has said how some transition provisions will over lay sections of the act.  Others are in development.  Not all sections of the new act may be taken at face value even when act is fully in force.  The user must keep a look out for any adjusting provisions.

New companies will not have limits to their powers (objects) or to their authorised share capital.  How do we interpret and apply these limits in the memorandum of association of existing companies?  They will be deemed to form part of the articles until shareholders vote to get rid of them. 

Almost all existing companies have articles of association which address the office of company secretary and the holding of AGMs.  How should these shareholders – company contracts operate once the secretary becomes optional and the AGM abolished for all but the largest companies? 

Provisions for the secretary will continue to apply should the company retain one and be redundant if not.  Provisions for AGMs may be disregarded.   

Authorities in the articles or elsewhere for the directors to allot shares under old law will remain valid until time lapsed (5 years max).  
	RECENT DEAL

The Lincoln office recently completed the acquisition of an accountancy practice for a client.  The client, a firm of tax advisers and Chartered Accountants, had designed a purchase structure to meet their commercial objectives whilst allowing the vendors to optimise their tax positions.

A key driver was to ensure that the market perception of the transaction was a gradual retirement of the outgoing partners whereas, in fact, the legal ownership of the goodwill and assets and the employment of the staff transferred immediately to our client.  The structure involved a new LLP with the acquiring company, the main vendors’ company and two individuals as members as well as the creation of an agency agreement to govern the arrangements between the LLP and its parent company.

Although the vendor and the purchaser had agreed the structure in outline very early on in the deal, negotiations became intense at times when it came to agreeing the finer details.  This was particularly exacerbated by the need to explain all the subtleties of the structure to the vendors’ advisors in order to ensure the benefits to all parties were maintained.

	
	FROM THE COURTS
Recently the High Court awarded damages for wasted management time in addition to loss of profits.
The claimant received delivery of a new printing press but was unable to operate it because specialist ground engineers failed negligently to construct foundations to support the press. 

The business development director lost many hours sorting out the problems, eg investigating, mitigating and outsourcing jobs that were to be done on the press.  The court gave damages for a proportion of the employee’s salary as wasted management time.  

Damages for loss of profit were of two sorts.  For work done out-house it was the cost of that work minus costs that would have been incurred doing the work in house.  For work the claimant was unable to get done at all, damages covered wages of those employed to operate the press and wasted hire purchase charges.  


	Peter Cropley, Stuart Cox, Roly Freeman, Chris Muris, Emma Clement, Bill Winckworth.  To speak with this team or to contact other specialists please enquire at any office or call 01476 591550/ 01522 814600


We hope you find this Business Update useful.  Should you wish to unsubscribe please send an email to info@chattertons.com with 
“Unsubscribe to Business Update: Corporate” in the subject box.
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