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	ENFORCEABILITY IN AN ELECTRONIC AGE
In the transition to a virtual world what is meant by “writing”, “signature”, “give notice”, “deposit” etc?   

In PNC Telecom plc v Thomas and another (2002) the minority shareholders requisitioned an EGM.  The controllers tried to defeat this.  They argued the notice to the company was ineffective because it was a fax so could not have been “deposited at the registered office” as required by the Companies Act.  The court held that the fax “deposit” was good.
In a recent case on guarantees however the courts were not able to help.  

In Metha v J Pereira Fernandes SA (2006), a company director offered a personal guarantee by e-mail asking the creditor to delay presenting a petition for his company’s winding up.  Solicitors for the creditor accepted the offer by telephone.  Later the director defaulted.   
The court said the e-mail was a sufficient memorandum or note as required by section 4 of the Statute of Frauds 1677.  However, that ancient act also requires a signature if a guarantee is to be enforceable.  

The automatic header on the e-mail, which identified the sender, was not enough - “signature” requires the sender manually to insert his name or other evidence of authenticity.  This was absent.
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AT HOME

Last month saw the promotion to partnership of Roly Freeman, company, commercial and real estate (Horncastle), Ben Ellis and David Rogerson, both dispute resolution (Sleaford and Lincoln).  This takes the number of partners to 21 and reflects the firm’s continuing growth.  Last December we promoted Jayne Harrison, employment (Grantham), Jacquelina Johns, private client (Horncastle) and Nicola Marshall, company commercial (Boston) to associate status.  
Chattertons has nearly 200 personnel meeting the needs of business and private clients across the region.


	RECENT DEAL

A number of us at different offices worked on the acquisition of Guardian Press (Boston) Ltd, a graphic design and print business established in 1854.  
Nigel Parker, business manager at LloydsTSB in Skegness: “Some months ago, Chris Muris heard we’d financed a transaction (unconnected to this) in which lawyers from outside the region ensured compliance with financial assistance law and the whitewash procedures.  Chris came to see me to discuss structuring in this tricky area.  I was pleased to be able to respond next time round by deploying specialist resource much closer to home.”  
Dale Houlston, one of the buyers added, “Chattertons took out all of the worry in making this acquisition, leaving us to concentrate on hitting the floor running and secure seamless change”.


	
	 COMPANIES BILL

- Shareholder remedies - 
The bill introduces a new procedure under which just one shareholder may bring proceedings on behalf of the company against a director for negligence, breach of duty etc. 
Buyers of companies will be able to take action against directors for activities prior to the sale: sellers beware.

Legal action concerning proposed as well as past acts will be possible, and no loss to company or benefit to director need be shown at the outset.

All this is worrying.  Directors are uncertain about the scope of the additional and novel duties the bill threatens to impose: to promote the success of the company and when making decisions to consider the interests of the wider community.
Court permission will be required to launch the action.  This may provide some restraint to increased claims against directors but is also novel and creates further uncertainty.

	CorpCom team: Peter Cropley, Nicola  Marshall,  Stuart Cox, Roly Freeman, Mike Brown, Chris Muris, Raj Sodhi


We hope you find this Business Update useful.  Should you wish to unsubscribe please send an email to the contact given above with the words “unsubscribe” in the subject box.
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