g
[image: image2.jpg]The Lincolnshire Solicitors




Boston – Grantham – Horncastle - Lincoln – Newark – Sleaford – Spalding - Stamford
Business Update: Corporate

June 2007
	IT’S NOT FAIR! 
(business to business)

Businesses should review their standard terms if they attempt to exclude or limit liability for loss of business, profits and other financial loss.
Recently the High Court found such a clause to be ineffective by virtue of the Unfair Contract Terms Act. 
The supplier provided serviced accommodation to a training company. Despite protests the air conditioning was not fixed. The customer withheld rent and, on being sued by the supplier, claimed loss of profits.
The court found that the exclusion clause effectively deprived the customer of any remedy for the supplier's failure to provide what was, in the commercial context, a basic service.
Apart from damage to property, all losses suffered by a business are ultimately financial in character.  To purport to exclude all financial loss is to court danger!
IT’S NOT FAIR!

(business to consumer)

The Consumer Protection from Unfair Trading Regulations (CPRs) will operate from next April.  The wide ranging rules fall into three distinct parts: 

♦ a general prohibition on unfair trading (mainly unfair marketing and selling practices);

♦ specific rules on how trade practices may mislead with acts or omissions; or are deemed aggressive due to harassment, coercion or undue influence;
♦ a list of 31 trade practices deemed to be unfair and therefore prohibited in all circumstances. 
Individual customers cannot take action.  This is left to a range of enforcement bodies depending on the particular illegal practice. 

Businesses should review all important trading procedures in light of the CPRs so as to reduce the risk of civil and criminal sanction.
	RECENT DEAL

In January this year clients entered into agreements for the sale of a company based in Corby.  

The sale was a little unusual because the shares and payment for them is spread over 4 years.  As a consequence, the buyer and seller must co-exist as joint owners until 100% transfer has occurred.

This situation called for a shareholders agreement which is unusual in context of company sales.  What’s more, the agreement could not rely on fixed provisions typical of a joint venture.  Instead, the rights automatically adjust each time a further tranche of shares is transferred.
As the buyer’s stake increases the provisions protecting a minority shareholder pass to the seller whose own rights in the operation and management of the company incrementally transfer to the buyer.  
The four year time period called for originality in other respects beyond the scope of this note.

The work was referred to us by Richard Kilburn, Director, Cumulo Accountancy and Taxation, Uppingham.  http://www.cumulotax.co.uk/ 
Chattertons worked really well with us on this.  They stuck with it and thought “around” the various and sometimes novel issues.   (Mr. Kilburn)  



	
	AT HOME
Paul Brill joined the firm (Spalding office) in January.  He is a solicitor specialising in employment law, focussing on in-house training, H.R. support and claims avoidance for SMEs, charities and private and public companies.  Paul has acted for employers in tribunal proceedings using his experience of complex discrimination claims.

Tim Salt is to join the firm as a partner based in our Grantham office.  Tim’s work is predominantly in connection with commercial property. 



	Peter Cropley, Stuart Cox, Roly Freeman, Chris Muris, Emma Clement, Bill Winckworth.   To speak with this team or to contact other specialists please enquire at any office or call 01476 591550/ 01522 814600.


We hope you find this Business Update useful.  Should you wish to unsubscribe please send an email to info@chattertons.com with 
“Unsubscribe to Business Update: Corporate” in the subject box.
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