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	FROM THE COURTS
(Intermediaries beware)
Mr and Mrs Wilson took out a 2nd mortgage.  Later repossession proceedings were commenced.  
The Wilsons sought to impugn the lender’s security asserting that the broker had a conflict of interest when the loan was taken.  He took commission from the lender as well as the Wilsons’ arrangement fee.
The Court of Appeal confirmed that the relationship between the broker and the Wilsons was a fiduciary one.  Receiving the lender’s commission without the “informed consent” of the Wilsons created a breach of that duty.  The lender was an accessory.

“Informed consent” required a warning from the lender that commission was being paid to the broker which may render the broker unable to give unbiased advice plus the written consent of both Mr and Mrs Wilson. 

The CA said that setting aside the lender’s security was a disproportionate remedy and instead ordered payment of modest compensation.

Significant to the leniency was that the Wilsons knew about the lender’s commission at the outset.  The broker had told them.  As such the payment could not be classed more seriously as a “secret profit”, ie a bribe or fraud. 
The case is a reminder to any one who finds themselves in the middle of a transaction.  He or she must at all times be clear as to who they are acting for and be totally transparent towards them.  If there are no procedures for getting informed consent it may be prudent to take legal advice.
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AT HOME

We are reminding clients to review their affairs.  Disposals made by individuals, trustees and PRs on or after 6 April 2008 will be subject to a single rate of CGT of 18%.  At that time, taper relief on business related sales will be abolished.
Tim Salt joins the Grantham office on 1 December 2007. He specialises in commercial conveyancing.
	RECENT DEAL

We recently worked with Grantham Fabrication and Profile Services Limited and its senior management.  The company, which has traded for almost 30 years, provides bespoke metal fabrications and parts for multinationals and local businesses alike. 

Senior management acquired the business in January 2004 through a management buy out supported by current bankers, Bank of Scotland.  

We were instructed to advise in the reduction and reorganisation of loan note and bank debt, to provide the necessary documentation and ensure compliance with the Companies Act 1985, particularly the onerous financial assistance prohibition and its exceptions.

Ian Leggatt, finance director: Chattertons did a good job.  I was especially pleased with the written clarity having received many impenetrable documents from other law firms over the years. 



	
	COMPANIES ACT 2006
(Articles of association)
The CA 2006 so far introduced covers, for the most part, shareholder communications, meetings and resolutions.  On 1 October 2008 all CA 2006 will apply. 
Companies must consider their articles of association to ascertain ♦ what changes must/ might be made to comply with/ obtain best advantage from CA 2006 and ♦ how to interpret and apply their articles pending change.  Until changed, the articles may well be misleading as to what can be done (and how) and what now can’t be done.

Currently, for example, the chairman if given a casting vote in shareholders’ meetings by the articles may no longer use it to pass a resolution.  Proxies, if prohibited in the articles from voting on a show of hands, may now do so under the act.  Private company AGMs must still be held if required by the articles, although AGMs are no longer required by the act.  If web sites and e-mail are to be used for formal communications CA 2006 may be sufficient but clearer guidance and points of procedural detail inserted into the articles will be desirable, particularly with larger shareholder based entities.
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We hope you find this Business Update useful.  Should you wish to unsubscribe please send an email reply to sender with the words “unsubscribe” in the subject box.
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