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	EXTRACTING MONEY
Incorporating and receiving business earnings partly by way of dividend may have its attractions.  But, as a recent case reminds us, having month end cash at bank is not necessarily enough.  

It’s a Wrap (UK) Ltd (In liquidation) V Gula – 2005 related to a claim by a liquidator for the repayment of dividends made from available cash when, in accountancy terms, the company had no distributable reserves.
Section 263 Companies Act 1985 says that a “company shall not make a distribution except out of profits available for the purpose”.
The court said that to be liable to repay under s. 277(1) the recipients had to have reasonable grounds to believe that the dividend payment broke the law.  In this context, ignorance of the law can be an excuse.  

A narrow escape then for the shareholders but not entirely reassuring.  Future claimants might well assert that ♦ shareholders who receive an unlawful dividend  do so as constructive trustees and thus must repay or ♦ directors breach fiduciary duties when paying an  unlawful dividend and must personally restore to the company all sums lost.    
Only in 1999 the High Court declared directors of   Queens Moat Houses plc liable to restore £millions after making dividends without available profits.  Ouch.     
AT HOME

Sophie Attfield has recently joined us after some years practice at a national law firm and as an independent.    Sophie’s work as a specialist employment solicitor is to anticipate as well as to respond to business needs. 

Sophie, who is based at our Newark office, joins a team of employment lawyers in our other offices across the region assisting businesses and individuals.

	RECENT DEALS

We have recently completed two share repurchase transactions with a value in the region of £2m.  
This type of transaction has its attractions where the company itself is best placed economically to purchase the shares of the leaving shareholder.

In one of the deals the seller lent part of the sale proceeds back to the company and took security.  This called for ranking and priority contracts between the seller and the company’s bankers, Lloyds TSB.  

Andy Phillips, Corporate Relationship Manager based in Lincoln, later said to us “You knew exactly where you were going and, most importantly, secured a result!  I often used your schedule of documents, responsibilities and money movements.  This was very useful at a practical level.”


	
	COMPANIES BILL

- Private companies – simplification - 

Shareholders’ written resolutions do not require 14 or 21 days’ notice or the administration of holding a meeting but currently require, in effect, the support of all (100%) members/ votes.  (Section 381A Companies Act 1985).   A single absent, abstaining or opposing member will frustrate the speedier procedure.  

The bill proposes that written resolutions should require the support of a lesser percentage to succeed, that is 51% or 75% depending on the resolution proposed.  
Vote percentages on written resolutions have to be achieved with reference to all shares in issue.  Contrast resolutions passed in meeting where, as always, percentages are calculated with reference only to total votes cast for and against; the votes of absent or abstaining members are not included in the reckoning.  

Nevertheless, for smaller private companies the lower thresholds will render the new written resolution procedure more useful than the current. 
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We hope you find this Business Update useful.  Should you wish to unsubscribe please send an email to the contact given above with the words “unsubscribe” in the subject box.
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