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EMPLOYMENT BULLETIN – MAY 2005

HOLIDAY PAY UPDATE

Workers on sick leave not entitled to holiday pay
The Court of Appeal has in the case of Inland Revenue v Ainsworth and ors held that the right to four weeks’ statutory paid holiday under the Working Time Regulations 1998 does not continue to accrue whilst an employee is off on long term sick leave.

Regulation 13 of the Working Time Regulations 1998 (“the Regulations”) provides that workers are entitled to four weeks’ paid annual leave.  The Claimants in the above case were all absent from work on long term sick leave.  They brought Tribunal claims seeking to establish that their entitlement to paid holiday under the Regulations endured even while they were not attending work.  They based their claims on the Employment Appeal Tribunal’s earlier judgment in Kigass Aero Components Limited v Brown. In this case the Employment Appeal Tribunal held that even though the right to paid leave under the Regulations attached to workers, that did not appear to import any requirement that in order to be a worker some work needs to have been done or that some attendance to do work should have occurred.

The Court of Appeal also overturned the Employment Appeal Tribunal decision in List Design v Douglas.  There, the employees were able to claim that non-payment of holiday pay amounted to an unlawful deduction from wages under the Employment Rights Act 1996 (“the Act”).  Section 23(1) of the Act allows claims to be brought within three months of the last in a series of deductions.  Bringing a claim under this section effectively allowed the Claimants to circumvent the operation of Regulation 30 of the Regulations, which states that claims must be brought within three months of the initial breach of the right to annual leave.  The Court of Appeal found that the Regulations were plainly intended to provide a single and exclusive regime for the enforcement of the new statutory rights.  The List Design case was therefore wrongly decided.  The importance of this ruling is that Claimants can only claim under the Regulations in respect of one, relevant holiday year (assuming that the statutory three month time limit is met).  

If you have any queries about this Employment Bulletin or would like any advice on Employment Law, then please do not hesitate to contact Jayne Harrison on 01476 591 550 or via email at jayne.harrison@chattertons.com.

We hope you find this Employment Bulletin useful.  Should you wish to unsubscribe from this free Employment Bulletin, please send an email to jayne.harrison@chattertons.com with the words “unsubscribe” in the subject.
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