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ROLLED UP HOLIDAY PAY 

We now have the answer.  The European Court of Justice has ruled that, as far as the four weeks holiday that all workers are entitled to under the Working Time Regulations is concerned, employers cannot roll holiday pay into hourly or weekly pay and make no payment at all for the period when the worker is actually on holiday.  

Prior to this ruling, it was thought that rolling holiday pay into remuneration was fine provided there was genuine additional payment for the holiday.  Further, that this was clearly referred to in the contract of employment (and hence agreed), that it was separately referred to in the pay statement, that records of holiday were kept and that practicable steps were in place to ensure that workers take their holiday in the holiday year in question. 

This ruling echoes other recent rulings by the Court on the Working Time Regulations and focuses on the purpose of the Regulations as protection of workers health and safety.  Although it is possible to argue that the workers are getting exactly the same amount of money either way, the Court stated that this method of paying holiday pay would have the effect of deterring workers from taking their holiday entitlement.  Presumably this is on the basis that they would not set aside that portion of their pay attributable to the holiday.  The consequence of this practice is contrary to the health and safety purposes of the Regulations.  The Court went on to state that workers should be in the same position from a remuneration perspective when they are on holiday as they are when they are at work.

Most importantly, the Court stated that employers who had been paying rolled up holiday pay would only be able to set those payments off against payments due in later holiday periods if the employer can demonstrate clearly that sums paid were “comprehensibly and transparently” paid as holiday pay.  The burden of proof is very much on the employer.

This latter point means that, although the practice is unlawful, employers will not suffer a financial penalty for continuing the practice if they can show that the payments are clearly holiday pay and this was understood by all parties.

Notwithstanding this, our advice is to avoid the risk of any confusion on the point and to comply with the ruling.  Remember confusion could prove expensive if a worker mounts a challenge.

We hope you find this Employment Update useful.  Should you wish to unsubscribe please send an email to the contact given above with the words “unsubscribe” in the subject box.
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